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.noswezuive and eomsiructive lewgliving a more gravifying pastice fkhon

T ooz pusilism conducted under obsolescent ralesz.

“rosly weztera. Dhiids is the firat time I heve spsizen Iroz the snte

cUma with the Stars znd Bars.zad. if there wers dazger of mv fore
Fooiing rne lmperiance of regional differences, thai banner looking at me
Jnz7 the corner shouwld serve as a constant reminder. I wilil, howvever, draw

i Vestermexyerizace with no spoliegies. for it should heve hish pre-=

~zfive value in the Southeast teday. Frofessor Greenman has hit the key
oeet Yileok ahezd.™ Dr, Young has guoted scriptures ‘'Where there ig

=5 vigion the peopie perish." I suggest you may see a visionm ol your cvm
meer futtre by studying the history of the arid West,
iznd thet future may come 80924R tnan we thimk. Thers is a Iainv

w2 2 complacexncy in soze of the repcrisz of a comfortable waher suwrnlun

v

Lr othis. the second most humid region of the coumtry. It is woridh noting
That ouscterr Oregen, iz the most humid region, by 1954 had mansged ¢
wory iteelf Inmte a sitvatior where new industries couwld rot te =zssured of
2tle walter righis on wmany rivers because m leosely administered aparexn
otive 3ystem had let paper claims sccumulaie to freese up the 998 of the
S o met teling used. Complacency at this stzge is Yobe viewed wiin

ire Sost €ime 4o solve water vroblems is befors you Zake cosily

~rEithe errors . The time to introduce neseded flexdibility inmio & systen

- oxz s goorvage zanics water clafimants. am it will, Inte clinging
¢k ol yzar ic orery far-fetched water ¢lalz thekrr feverel in
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I am warned that problems are diffarent here than in thsr country ¥
oo sest. Ho coubt they are; and it wouldr't be a very interesting worid

Lozl reglens were ldantical: But there are irmportant simdlarities za welil.

U lzmer asked yesterday if there were any precedent on acguiring rigate

¢

i» zollute water, Let me observe that every Westerr right to divert wakter
Ter drrigaticn is slse a right to peliute water, for some of the water returic

“o the streapr, significantly deteriorated im quality. It leaches soluble

1y

:ziis from the zo0il. In the Sarn Jeaquin Valley. boron is uwsu=lly the Jirst
o ricse to toxic levels, and in some areas the injury to downstream izterssis
is measured rore in additione of boron than subtracticas of water.

I am warzed that the Southeast is more rroviacial apd traditarcpsl
than the West. Gentlemen, as a younger man I moved West seeking = brave
nzw woerid. but I think I can report objectively that provinceialis= and ize-
ditionalisnm are found from coast to coast. Todey I note Florida walking off
¥ith the c¢itrus industry, not to sreak of Atlamta‘e talang California‘s
aircraft contracts. 1 note Mississgippi suddenly bdreakirg more rapidly
from the riparian doctrine than California has iz a century. I am rot com-
vizeed that one regicn has a nmonopoly on enterprise and the oiler oo

LTTRATLODE -

So let ze procesd to cough up a few imitation pearls, pyathenized

”]

L& they mey te from Western materiels. in the confident evpectation

K

ot some of them mey find £ proper seitirg ir this fostitadle Southeazstoom
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ALTERNATIVE MEANS FOR ALLOCATING #¥i\TZR
(he lirzt general class of allocative aystews I will designale oo
oS iy pree=ccmmerei el gystess. I you sense a faint trezin of
SET.i La that name 1€ ig prohably because it is intended. Thas olacs
muilne8 ihe sirarsian, the aprropriative, the correlative. azmd mner
2Zildsry doetrirnes. all of which share the quaintly archaic funoscecize of

zimthe tuziness arithoetic that we associate with tne derk ages —recec:.

-2 erainst pervetuities and the cermerelal and rationa® rew~iointiess
Lot Tov nenturdies. I oassume thet evervone Ixothie reom iz convirooT
T Tagse wvestigial relies which, however otsolesceunt in spiric. aes gl

er7uilmg weter Law in 49 states —~ 50 if Alsska trocsgeds. as n3 8. oo

Ry P

Y, ve 2iorn iic sew statehood with the antique doctrine of pricr approsiiai:
szeord general class of allocaztive systems is the internal

winizz ol oozoeilic utility or municirpality (a term that irn-ludes wabsr

rl

izeal digtribative organism. “water oy

Liee oy wrea of land, by use of land, or various arbitrar; griteriz. Lo

sroa7 o sllileaticcs zgemt. and the poice Is an eccromic ono, Ls -
rozoprozivates & rational merket save for the irporiant Zoalture
sl o wrznszest is gemerally surplied fres: rat is, ratss sno osunlloo

SEviooe ave wade wnilorm within the pevimeter of the Llocal distrihiiive

-omEism cegparciens of 4ifferential costs ef zgrvice.

4 tnird gzeneral ¢lasa of aliocative systew I shall, feor want of o
Zix deserites o empire~bullding." The tern is zorily conrocoriivs

nroealr gust deseripiives This system, or lack of sy

T dleuributive szerpcies that preside over grapd inteorregior:

; - e e ks L - ey -
Z witonz oune S:nm Irencdses Water Devariment. e detroniiniul
- - - -— - r-" -
B, m1lx, The ZFezoezu 5 Rl
- B . Fargties TRve T . -
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Cloay . or power colpanies in the 1920°s. Thay may coriginate zs cus-
womr s geeking weter, or surplus wzier seexdng custozers, but either way
ooty distinetive feature is the roorly coensolidated, =pd often haphanardly
Tigxminted serviee area, Their agueduct lines shoot out here ané yon
Tl ice gracks in thew time. Allcecation ia by contract and irdividual

zrzaining with local distributive agencies, Contraeting principles vary
aCely. but priority of contract is the tranacendent aliccative prinecisle;
iz that closely resemblee prior aprropriation., It is characteristic of
“z:ze interregional trapsfer agencies toc hold thelr water rights from the
zizve without charge, an adventage which they either pass oo to their
wosiomers in lower rstes or, in the c¢ase of Szn Francisco, exploit {o
23ip Tinance the svonsoring entity.

Pourth. let us see what a system of market pricing might look Like
i{ we called or the vrinciples of a free economy to dc the job of e2llceating
w2tar, Eere the overriding principle ¢f allocation is willingness to sy
Jor walers %t is not 2 simple matter, however, to build such a systen-
The law does not yet provide us with simple ragotiable instruments where-
#ith to buy amd sell clearly defired gquartities of water, and as water lowsil
Walther it listeth there is more involved in ereating such negotiable ins-
<5 thian simgle application of concepts-develoPed:for stationory promeriy
: developed negotiabdle instrumants, there remains 2 further

norllin of conveyinz end distributing water, an opertiion that
szzu onot lend itself Yo the regulation of competition, being = natural zono-
Zeonozic aznalysis is of particular service here, For it can advise

2~ . ¥ how to set prices by conscious public comtrol. That c¢oes presuppoce

suooozeelligent <hought by the public and its representatives. which come
insisy feredeoms the effort o failure, but Vg not rezér o shardor

wnez conceryel profeszlomal peovle reach g working
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rzntiLnans, even on intricate guestions. they can sell muzh of their expert
zavice to the publie,
The cozntribution of the price system in reconciling rival claimanis

iz un teke many heterogeneous values and resources and wake them commensurable,

reducing decisions to one common measure, the dollar. You have heard it said

ar sure, tha% "you can't put a dollar value on a song sparrow.’ Perhaps

"zatura Ceunty, in soukthern Califormia where water is scarce, where it is
~ossible to compute about how many acres of lima heans are s-crificad to
ieep water in that pond. It is also possible to put a dollzr vzlue on lima
tezns. and by this not-very-devicus rrocess a friend of amine computed ihat
every Guck taken from that pond irn 1949 used ¥560 worth of water. If thore
vere n water marXet, so that duck hunters were paying for that water, either
zplicitly or in foregoze gain, we could say that the water to support &

duck was worth 3560 at that time and place. If the hunters were willing to
T2y +hat rmuck then society counld reasonably say that duck-hunting hef been
weighed in the balance with lime beans ard not found wanting. Thus the dollar
rovvet zs arbitrator. In that nice legal phrase we heard yesterday, it

.7, _.ces the convenience of the parties.”

A Quaker, 5o the story goes. was driving his mule to town, wien the

nzrmrurdian balxed and ignored all vlandishrmente to coniinue. Where-~upon o
.rlor addressed him in this fashien: "Mule.' said he, ""Thee knowest that oy

‘on bide we to forebear from striking thee, or cursing thee, or

(=4

Yy Way. But Hule: Thes dosz not kxaow that I could sell

"

Thus the price system offers solutions and alternakbive:

P S . - — - -

-4 reiaticeshizs.,  Agaln, It seess thit an ertlover olvercissd s
R Ty B ] - e S = P o — a 3 - am e o PR PN
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izg tiuz reate of exchange or substitution between Earvard men and Yalie zxexz,
tut theore is a rate of exchange between most rescurces, and most products,
Ty which the rrice system lets us maxe reasonable decisioces.

We must choose between uses A and B for certain waters. The uses
¢i7fer in the rature and weight of produce per acre-foot; in the nature arnd
zmount of associated inputs per acre-foot; in distance from the source; in
zlgvetion; iz rcughness of the intervening terraim; in the anticipated tize-
siziribution of future benefits and costs; and so om. The only practical way
> reduce these variegated factors te a common measure, ito weigh them
- zainst each cther, to appiy the logic of man's ability to manipulate nurchers.
le through the price system. Measurement is science, zad measurement iz
economics., Cur measure is the doliar, aand it is too vseful a sccial inventiom
nct to apply toe tkhe preblem of allocating scarce waters among competing
demands,

The probiem divides itself naturally in two parts: the divisiom of

waters among rival demands at some central point or node; and prieing the use
cf aqueducts carrying water thence to areas of demand, ILet us begin with ihe

Tirst,

Up to now I have been guilty of plyipg you with 1ittle zore than
iz ists® platitudes. New T want <o throw out a new proposal. A new idea;
nL U.o2¥ say, runs through three steges. In Stage Cne it is too ridisulous

=i 2o consider; in Stage Two it threaterns the foundaticns of the Republic:

I'ed

wzze Three,; why, we've always known it. I do not exgpect that my progesal
L. ~each Stage Three for some time, but if I can push it urder the foundation:
.0 7+ Republie this corping I will feel 2 great sense of achievement.

Let us a-sume that the state has ascerted its ultimate cwnership of
otz following the santiment of Oregon's former Chief Jusiics MoBrido iz

Ho

Ivrona ho losd Tiver case I dees nod seem $0 me TRat wates uss Sn o tnis
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wrdoecuplete control.'" Let us assume we have solved our seconé problaang
leing transpeort, so the demand that filters back to our cemtral

F.0.5,., net of tragsport costs. There we have a supply, and

Lzxund, and glear the market. The monies he colliects serve not only e

rztion water but to helip finance the state, whereby the annual net value cf

it resource goes for the commoz berefit of all citizens and taxpayers.

£

soiher than the minority who hapoen to use lots of weter,

The water master®s administrative and operaticnal task ie not
cesentiglly different from that of water masters today, con the few streanzs that
aave them; or in the many irrigation districts that have them. It is only
necessary that the master have a predetermined schedule teliing hix who geus
water when the rate of ratural flow rises to each rossible level. Today

such schddules are predetermined; and iroan bound; hy long hiastories ¢

i

£
__J
Al
£
h]
P
&

litigation. In 2z ecoromical systex they wculd be rrecefernined by a
bids from water users.

I

[P

the water master had surplus storage at his disposal he could sell

sID walter daily at his estimate of a market-clearing price. If he lacked
v ;2 he could receive advance commitments from buyers iz the fors of Zermand

"zt aiegs, statizg the guantities they desire at a range of prices. PFlacing

~<nor2 orders is, again, actually practiced in some irrigation districts.

Zvr .nample the Madera. which are tight on water and rztion it carafully.

Jnz mzin difference between my proposal and their present practice is

Sl Pility of vrice. By taking advance orders in the form of demand

coinoiizs 1t s cossible to achieve the ultimate ip day-to-day irice flemipilic)

T

» withevi intreoducing any very drastic change from the most advarnnd

- Fah ) LT e
e o - - v meire @reseme omm Tmnim - W o s R .-
- - PR = S = o o = -

¢s, The water waster need only set a srite to be=lance supziy viilh
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»rice flexibility can reduce storage needs appreciably. The proposed flexibie
22 syster is worth introducing, therefore. even vhere storage is economical.
Tzr o tnzre is always a pergin beyend which it is costlizr to inerease storags
Thex to reduce the need of it by flexing vrices.

How the second part of the provlem is that of transporting water

‘~em 1ts source, our ceatral market place, to areas of demand. and pricicg

iy

“rne use of aqueducts. Economists gererally recommend that prices be set equal
> wnat they call marginal costs, or what engineers call incremental costs:
trat is the last smail increment of cost necesszry to addé the last increzsnt
ol serviece, With agueducts, 2s with most utility lines. the marginal-cost
wricing principle paoses the interesting problem that marginal cost fa2lls short
of average cost, since average cost includes heavy fixed iritiel outlays. s
hat margiral-cost pricing fails to cover all costs, and so necessitates
rezcrt te the tax vpower, or price discrimination,; or soxme other davice ic
weet deficdiis.
In their recent stimulating and influential book, WATER SUPPL
Firshleifer. De Haven, and Milliman nave sougnt t5 resolve that issue Ty
gclaring that water supply operations generally meet increasing cests, that
»z. Zhat marginal costs squal or exceed average costs. Their argument is
ot to increase water supply you muct lengthen agueducts. 1 have great
~z.rzet fer the authors and their book, but I believe in this particular
iy are only half right. Tae argument that there are decreasinz costs in
Tuonrituting water. or any other utiliity. refers to the cost of distrinuticrn
~oan & fixed perimeter; of the cost of transport between twe fixed points.

¥ou increase the flow of water between two fixed zoiznts Fou get

riTrasing costs.  Yhen you lengthen the agucduct of course yeou got higher
tntizoper gallon delivered. because each gallon is carriad farther. which us oo
LLLirtamt truch Wal dees not refute the argument of Zesreasiiz sosis
sen two Iiwed Tolniz
Ceeonriz sroosled, 1t seews to mr, lo oa iob of recongillun
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Lorogerneous wholz., recognize that LU

curomerz 3o carry water ien miles than one, and graduate rates accordinglii
Ir5 ooh eaer zeir® on the agueduct set rnies avcording to the marginal cost
o0 orarrring water {2 that point.

A5 e move tosard tihe outer fringes of the distridbutier systze it

L

rnl generaliy make sepse nct only to increase rates, but to Jower the sian

will not try to fill_in any details of the crrorosed scheme ol
zraduated rates this morning, much as it may need it. I have sketched thin
cut in more detail ir a chapter iz a book called L&D ECCNCMITS RESTARCH
SYXPOSITM, edited by Marion Clawson, Joe Ackerman, and Marshall Harpris. tc e
zudiisned by Resources for the Future next summer.

This still leaves us with a problem of meeting th2 deficit whien
zargiral cost pricing entails. I suggest the best way to meet thot ic
through a fixed charge on the lands which receive the Tenefii of water
Tirvice at low marginal-cost rates. So advantagecus is this policy that

2idu't nave a deficit we rmight want to invent cme. Lst e explain.

Eespomy in water distribution, and all public services. depends on

“pid szd compact feveloprent of vrivets lards served. It is ha-dlr

e
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20w compare them in respect to several pointa: the basis

Insterners czn too, in their time.
Sof O THL SYITIME

“aving skevched out four genersl systems of water

wonet migling o sllocate water resources. Of these 1¥1) briefly
w.c<- There should be a srice on withdrawing zroundwater =z son 20 we

TRngt i Z0imt wihere that ceases to be a net social berefit. Furping oo

Trrauvniler nap actually turned out to be of great wvslue in many arcus by
~i:srovisg drainags. but when the table gets down 50 or 100 feet it is time &
Zerovrag: withdraw2ls. Please don™: tell rne people wili mever giznd Ior it
“ramge Journii .o south of log Angeles. is already doing 1t at LZ.Z0 ter ag -
<nd »I Lhsse wiid asd rugged imdividualistis cux -t FE-S VRV bl

ailocation, let ma

of initial allegotion:

irgint ifpused orn waste; flexdbility of allocations) gconouis cuaginnes ' =
serT.o . Greas; and distributive equity.
Pazis of initir) allocation
1 The rudimentary pre-comrmerclal systems
. Zne rigsiian doctrine
JnZeEr Yne ripurlan syster, water ie reserved ercliuslivelyr for riyarinmn
werndz. Znaiiz the watershed and inside the smallest unsubdivided o mershiz _»
2 Lu ol tisle. “zcse limitatiors are obvicusly grossly urecononic. siios
=T oo maro productive elsewhere, If weter turns scarce Lt is sni0l
voswnsed. again an uncocnomical kind of division, common though it may be 24
.~ alLc= ol LiZe. tscause one riparian may miss 15 percert of his waler 177 ¢
- - sther g desverately injured.
sior.t. of eleim or use is not a factor in alleocation. The right i
cserosl iwdefioiialy oy oghe rlperien. whanever ne sets arsumc o nianng it
- R - =N orfent L sotoEus L Rif EEREM
L nIontwag oo dscliretiry Sadgrent of his inuspt Lo sBseri hio Irigic L
Tuites, saybise, in such zsount as & court finds reasomable &t that iviura o



v (] [tH
[t % 4l tE ' e :
b4 +* i La 2 L vt 0l BB W - I
' o} 4% 2 ke kM v e » o -4 IR w0 e e .
[ i i) 0 “ W [ Q [ o 11 : a : i
: Ly 4] b 3 1 | k) o i ] d o Il K Q o &) b o
@ B a4l & 5| [ o o [ &4 IR ! g, C A 5] 3§ 4 o 03
XD &4 o] G m 4 % 3 ] £ & af ) ) i I 3 A
v 4 . [3] S k a4 <) 1 i tn o i [ir} [+ L [l o1 ¥ ¢! s
) : ) B0 O ™ S Tt S d . bR < T O R B .
& [Es (] . ot f a 8] [ e &1 @ - oA i - B
. ) ot A . [{'s] ¥ [ KA 5! 4 LB ; o4 [ o m . .:_ L i -
' o Eel u 4 Q A 5] " o] LY 3] ry o = - £, " i T -1
(A% £3 Uy ‘L - [¢] -d a ) HF} & 0 [ - o) o3 ? nt X}
g &l : E 0 ] LY Ks] - 5] 3 n f DA i @ ) oA el D) o
4 L3 4 - R w b © 42 I r oA £ -t a i
3] m.. 1Y " ol o u +* LT o Tl I - [s] N O vl 4] Kh) ] ot
¢] a0 N a4 4 a = A ke o k2 32 A n 1 O N .
-ﬂ‘. Q@ e - £3 [ 5 At ﬂ.\_ [ ot o] ~t LIe 1 i ri 1 J)
et 43 O [E) a+ 4 I &3 i 4} R 3] W @ e 4 o
o4 ..w ] = o i o " W 4 (4] ] ix 3 I u (9] - o -
ot ' s i e K [ 0 L&) ] o i W 40 RS I 13 r% 1= .
w 8] i ¥ rd 4 [n] Bl L —~ i ; Vi iR [ A < vl =
» iy b 43 4 -+ A ol 3} 4 3] e n H & ot » )
[+ i LR} w > 9] 9] ) 3 ul 42 [0 a o L e u
: ! s IR o g e O N R SN © A W= Rt
..m * 0 ti . w i) [e) t " et e = - P i Al
[} . M“ 1] |+ - m; e L) 4+ 14} T e b i) vl
e -+ [ Rl ] < ga] i o 5] E 4 i ER) ! - iy ] '2}
i LY -+l O E M il m 1] a3 — W = 41 - L2 2 a ot e
.F -4 L] o q A G o 4] ) ar A% W [¥8 ES) 5! wu w s L k- fa
43 <] ) 45 © ﬁ ot o o) e . u$ St in 3] Y ¢ ) u] ! "
4] 13 =+ ja | o I r sl @ Lit] A...& nl 47 -2 ar O .u 4 L 4] w ! da 1
[+ %) 5 0n + el £y ) [ R o % . t, {a e n ¢ 4] as [ : ‘.
1 44 ) [&] iy s jalt L wrd a A o (8} L} [4}] Q iy ol e ' qx
o U k) ¢ ] @ u) u] [ LY i L 1) i Ll ey 14 % L y
W a | 5] 4 B! i L] E 4 . ri - ] +1 a l 1] i -t i
4 - ! Q 42 7] ih s , ] ) 5] M o «\ @ ] L O vl 3] 2y 4 H i
P LY o] 4] W o o) | + $] e -t i & 4 o KXY ] Q e Q@ Ll s
3] i £ ] £ af " s - _.A 1 fa 42 o} o Il £ +3 Rs) b o
r . L a {1 L] 7] (o] 1 [4] O |13] ! [ et & f i
X 03 BN 3 I i o I} 0} -l L 3] o 3 £y (&) o 3] of oy
- € 0 ) ) N o - o w a e i AL G )
@ | 1 o3 . | At At o i I s £ i [N 4] 4 i1 i 5] : It
[ ts o [ L (& W %y x o Q 43 [3) O A o G w -t _ ‘o
w4 = £ i o] {1 : Yy o] = of t ) ta Y [ ) & + e P £ [
+3 o 43 i G 1] %} a U -+ w ol - b w0 O P S <} K . i "t
o 3] £l o2 w b P el b [ i~ | 3 £l 5=t 42 a o o ol (3] I = Pt
4 R U} 3 23 ! = [¢] ) 4] W £, 4 ~ (o] (5] [w) G ¥ o4 [ A to £ 1
1] i o N D s &4 [ ] wit [} L1 1] =] 1 5 "] mw &Y ] ) il ] T
n W : ol > k et o © ] -1 b Lo 1y o - - ‘3 & o b et ' B
“ 14 i 4 @ £y o — [ T gl A noouo& @ W o
o O o o t £ = s ) o 5] _ S VR PO o = @0 I Iy - : = o
ir ) o] a &) 13 e £y ] el W 3 -4 LY £y a3 ) [17] 8] &) b ! 8 f
o [ o o 14 ) ) 43 L3 £l 4 fa Lyl A 4 0 5! Iy i .-l A 42 ! rq L vt
[ £, o] 3 H 8] r Y4 Q 1 ] a4 W '’ ] O £ i P s o e
1 I 4] e il i A i 41 Ly L e it ] ﬁ ™ fat ¥ L i . "
- “ , u > fa Iy 2 I e Pt ar ! ' o £ o 0 e W i i 1
~ ] ] L ! Ly ! 3] | % o ok o] ot I I ol g o i
A ” Al ,“ i 3] o @ A ] 5 ¥ d w f Fi |3} S Cao B o : ' .
Ly L] Ry - Ny - D Ve ﬂ_h s : :w H X i “3 LR N R ki o
A a vt 3 [0 N LYl a £} (&} A L ] a 151 Yl | : i B !
! u i q oK o 4 d = ty o® 3 & ol £ v ta i _ :
5 t} in o oy Fu ¥ 0 T} al M.v 5] L) £} [ 5 \m ‘3 - b e b .
4 ~h i e ul o i r1 - K 2 i [N Ty i Uy 7] ! I W
i v k] kg fa 43 E 23] & 7} ot 3 V) 15 4 o] 12 o] v :
iy L u a0 O A e L & o " T4 el £ ol H ;
. [ o+ ks w Iy} iy . I D [ (3] ] | Q )] oy a ) o i ) W ,
i - - 41 s Qa [ L] v ot 3 5t L] ol ¥ L) tn oy t i
0 8 ..a 4 a4 o : i £ o g G P B TR S O
1 = I i " o b & o 2! o o & P e oG > :
i A -4 t il U [§] A1 7 o ‘ =
. Ji ey ) 1 [ 1 T ' s ' . ) - : :
' N L v i L M ol 0] 1 L] Tk ol B P d
. | T " 1 BN -1 A At i) L e ') :
v " : . N i " T vy il k2 " ’
! ! ' - A i &5 T J : . ,
[ o e k] 11 - !



crroreusoer wader the appropriative doctrine. The appropriator wants histery

o

iLomIve. o ROMASYW 2 Irumanesgue stvle, that hs used just cape heck of & Lot of

taszis of his claiz %o ugse water irn all futire years.

w2 vime cf ghortags. there is oo prorafting under the aprrozrialiive

<1
4]
}J
i3
ok
iy
4]
v
0

rz¢n states where rights are expressed zs fractiioune of
T Low. Zlsewhere, all shortages are suffered by junior appropriatsrs

sznlors takes as much as ever. A1l the varigbility of flow iz absorbed

Tty otne Juzicrs., rone by the seniors.
The doctrine of pricr appropriation was a reaction To the riparien

wader which many valuable waters were let run to waete for long oerisds

many reactions. it went {co far. and mede a2 pesitive virtue of withdrawing

woter or putting 2 premium on use, or the appearance of usc, zven a stalszont
ol intent to use has a considsrable rulsance value to discourage later eclalmunts

czriate wzter, which

i costs virtually coihirg to file an application o aprT

rtl

=

filing gives you prioriiy as of date of filing so lcng zs you zroceed af thai
Loccely defined gait called “due diligernce’! Bul zhex o preraure of eoopaiselic
RTen, » G2y gapsr ¢laln is Juopsrdized, and the appropriator is moved to nail

down niz cialz by Tuse'. however coentrived.

n & growing region. excessive taking is generally rationalizes

0

2
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t

e . s - - F Y B P - H - - [, - -t LR
Citin . She neelds ¢of %the future- which zre mueh easior o exzwgerate than %hac

- " 2 = 5 q - Fd By 2 Tagasg A = e ) ol
ar: uats of today Cf course it in desiraeble £tz budlid a 1litile ahend of
- ] = s m ey g - - — T —n B T
the azrzreirliative doctrine contalns o sysiemavic Ties proznilsn:
oy = - P 2 A - - e
gorroprialsrs Lo ovarde it in order o S
-- - - s -
27 sir ownter _re rasull IE neatiy
- - - e eyt -
=i - yi Loo mueh. too scon
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Pags 15
~¢ gnouirg sollspse  which some would like to impute entirely to che
ino) deprassicn. rezarding that as arn inexorable cutside factcr. but shizh
Ject was notl unrelated te bringing water suprly o more acres then markete
v wongelvably have absorbed the produce of.

i heve exphasized the polar oprositior of riparian ard appropriative

smil

Let me temper that interpretation

sozetires one is necessary to achieve the otiher.

Life is no: that siample,

ersl observed yesterday, it is not enmough to be agsiznst sin and feor

Some approprialors

z.ve aome to resemble riparians, in that they have learned to plar the sysvam

22 acld valuabhle waters in reserve Tor their future convenience,

PR

e
menerius gionie

“etwest waen you first suy dibs and you actually use the water:

ur
from that organization’s having filed ca much of the unappropriated water of ths
Ticie . and having these filings exempted by stzatute from the reguiremen: of

Zun diligence.’ Municirelities and irrigation districts are cystomerily held
2y e peminal dligence reoulrements, anc some of them held rights io tore
=ter than They snould necd for a century, if ever. Zome are formed expressiy o
vudowater rights.

2. intermel allocation in public utilities ard municipuliities.
Zere we nzve the princigle of free tramsportatior ap:lied., The

- T i
“w 1S ounaeEn I'e
malrh
SgmeTies
FPRTA JBLE
CLTE

LR
L

garded as in mome sense the common property cf

NETEr L
2 Bug
= . - -
sl T
Pl

5

r

one of the rucimentary sy

rationed by acreage. there bei

allovanicn Crharscierizes

a0 on

™ -

-y

P R
[

The

¥, whe cen claim aqual treatment, regerdiess of location.

LT Lruce

e b
A O %
e N
L A

There are

£s now available to hely proleong the Ydevelopment” periocd

¢liernt

-2:p5 of the California Department of Water Rescurces; fer example. now benolls



“age 16

=r . »-nich eatity wishes its members to use ap much water as pessible in

¢t mzintain the history of use. Rationing here is necessary not so ~uzh

b
Iy
-

2 zonsirain economy of water, save in unusual dry spells, as to <¢conomize on

~: undersized storage znd distribution system, which is usually the limiting

Sometimes, again, municipalities (including districts; ration water
7 price. and private utilities nearly always do. This is an importént ater
.2 she direction of using market pricing as the allocating agent. Merely tc
merTe o oprice. hovever, is not enough: it needs to be a reasonable approximaiicn
7 an eccnomis price, and that is rarely found,

As intimated before, uniform area~-wide postage~stamp pricing is the
ors. givierg no recognition to differential ¢ost of service, z sericus «nd
vaslc disesorory. 2ven if we accert the uniform price ideu. it still mer be t:z0
nigh or too low. vwhers the rudimentary water right is gquite secure,. sc there w3
4o premium on use, the tendency is often for water rates to be set too high

scvering not merely the cost of the water system but the mucicipal deficit as

b=

-

<.l The distribution of vater, and of most other utilities, are decreasing cuoi
They have proven convenlient tax-collecting apparztuses, but ircm fh:

of cconomic efficiency they should rather be subsidized from fiut

ralorzin chnarges on landholders.

llccation by "empire-building"

AL}
de

Hfere the Tusic ¢f allocation is priority of contract between the ir-
srreglonal fransfer ageney and the local distributive ageacy. In that, it

pirblud Prior eprrovriation, and shows the same tendenc: tc sroduce

~TnEnted service arszas. Lt differs frow pricr approsriation Ic thoi the
TomEing agenty imposes contract terme in additicn to. or ot-er than s

wnsard performance required © perfect an avpropriative license. and has oo

- S [ - S A T
o el ol omEre paper clloaticonc 8Ll o alult.. L



azh toward un aconomica. marieteprice srstem: 1T may L
ordlazo-stuan price ~- the Bureau of Heclamatieon does that == bul it mary olsc
distence =~ the California Zepartment of Jater Zescurces
prazsesing to do that in the Feather River Project. 1In neither case, howewzs

Le the contractes paying a price for water as such, only Yor storing and {rans-

rerilng water. znd those operations are heavily subsidized {exogencusly
suzsidized, *hat is, snd not in the good senmse which I endorsed previausiv) .
Cither contreet terms vary with the agency. Tane Bureau of Eeclamatica
zérirasters the 1&0-zere limlitation of ithe Reelamsticsn ‘o%. and Irn som2 aress
criority of contract has represented priority of willinsness te accept that

ulation. as well as to accept the Bureau‘s judgment {whieh is fortumately

sretiy zood) of how much water :

fu
£
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cr
¥
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ot
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2
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Anether factor affecting allocatione 15 the need o drum up volitlcal
surpert from seversl comstituencies, which accounts for branches and twigs

snooiting out in a1l zarrmer of unlikely directlons, most nmotatly inm the Caliilorni:

There is gererally inadeguute effort to contain the sarvicze arsa i
achicve zconordes oF compactness In distribution. The coniraciing zgensy noads

orgnining power. and naturally wants to bargain ower a wider orea than it nas

sre ovote- Lo serve. Tis also ecnstitutzz 2 lever o demanc more water. o
,o o = S Y e A A - U
vl iz the gars =% soze future time. The lapdhclises alsd L8A% cargalining

: - - Tax F3 s £ - - - o ey e P g
3 ETLT vice =eons, cuplicatlion of fagiliiies. zregs-hrlalng. anv -
bl TG a4 L] i 5 N 5 Merdae dqugm ;s !l mn TTdlya (T
corot T whot fhe 2lE see hoad in mind who Zdefired the fgtatis guc’’ &v ing nool
QL= TIED L3 L TRLAEN
IR iha R | mAarss L ::T‘: oo
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Page 18
zrtohed cut sarlicr. a nrice system would allocate water by willingnsss e nay
Llirvser wowldld mar first of 212 for rew water =t its scurce. something neme of

“s other gystems reguire. He would nayv a flexdible price warying with suz.ly z=od

Lrmirgtl mere 1n dry seasons and years: less in wet. He would also pay the ccsd

27 having water transported from its source to his land: he would pay the

warzinal cos% as 2 water user. and the rest of it as @ landholder. He would
also ray for storaze service, where that was provided. again on the marginal
zost Trineizie.

#ater would move te those uses wherein its productivitly was highest.net
of transport and storaze costs. The price system would te enlisted fc estakiish

0

ommensurability among competing usss. end the differeat complementary costis
associated with each. and so to arbitrate among them, The service area would
23 compast. and extended only so far 25 the value of water or the land excezded
kezping it from ot'.er uses; {b) stering it until the desired
tizes and (¢ tramszorting it.

B, Ceastraints on use

Next let us contrast the different sysiems more specificalliy. &nd ver:

sumaerily,. in respect to the constraints they impoee ageinst waste of scaTrce

ie Trhe rudirmentary pre-coxmercisl syctems
. The riperian doctrine

Zereg the io-ire consiraint on use 1s thne lethargy of the riparien. whizsn

3

e ol o real factor. dbut of litile value to anyone else since the riunarion
oot o lifepssny time.  The prohibiticos on consumpiive use and pollutish
s Larzely honorez in the breach, Proration among riparians is also s
TEonLlRwr . mul ouhlzc constrodnt tears nmo relafion 1o ths nesds of nmonm-risornan:
o couwsnote lazrerite witheut ripariiee’ suffering zoy shosizge o0 200
2 Tnr zorwzlative docirin:
LE doneses oo conetroict on o witndrewzls 43 noted Zapltre. thr urorLls
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whizh binde other riparians, As to transfere to non-rigparian land; they
sve virtually iazossible, ard the area of certified riparicz land can never
oW larger. cnly smaller through suddivision.
ve The correlative doctrine
Here,; again; there is great flexibility ameong overlying lamdholders.
who way pump fast or slow, as they wish. BSut thut flexibility is lest whex

you nead it, that is when water becomes scarce, and pumping rights are prorat

gccording to histories of use, As to "exporte" from overlying land, they erc

senerally verboten. and the proscription applies to stored waters as well acs
ragural oneg; thereby restriciing the use of underground storage capacity. in
a mest inflexible way, to the overlying landholders.
c, The appropriative doctrine
Advocates of this doctrine, cr some of them, count among its virtues
the transferability of water rights from field to field; critics accusg 1%

on the other hand, of inflexibility. Onm this question, my observaltions tend

tc confirm the critics. Although statutes generally gostulate transferabilliy

arouzh scle. the poestulate is hedged a®bout with co many conditions =3 in
rrectice to constitute non-trausferabildity; at least within the area of my
20g% intensive observatlon, the Sar Joaquin Vallsy. I have yet to confirm
2 snngie instance of significant interlocational trznsier oi water by sals

of ou apprepriative license, 1 have even tried: in the clumsy eager manner

oI the gward-house lawyer, to pinpoint the legal principles that bleck trans-

#z- but I wlill not presume to air then before ithis learned %ody. Rather

e
1

suggest « cournle of meta=legel principles that scem io come 2.

Cne I will call the drowning-man principle. As we learn in our life-

.ioy) courses. the drowning rman becomes possessed of superhizen strenghl

i —

L N o - LA - - - " .
suthoionm fudszmsni, with ChL comtinaticn re Tuts feathe-roon:l o wantes
. P T ey, ~Z - R R =, R e Tamegt T S e
PR e = Tirzi. The deszicated icndholidew s IRfEZ WALTD L8 08WLLLITv

vnoertalniies of water law, reocts mush the zime wer toward zpurceuriatirn
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Do oLculmooatent Lmzeloriic whocever o Timitle zuzter Lz ooreonosti

TIonn i .ixil fiwiin, sogether fhe worat ospecisz of fhe Loilbls and Lro
SLLrninae zyvstena. The oritic nefos thnl water can bz otexen mwar from i
2x. 7 "C mItz Thwt Te gan zet it beck, oy outhidding others. He zlisco Yalls
note that o lexille system reduces aggregate demand for water cemsiderabdl)s
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=8 The SLparmarn sysoLn

gach user t¢ Dad his demands ani Co

Systen treCludes wny Tery wide scatter. for riperiarn landz wite

nowe”3r. Zary meander aboult ir 2 path thuat settlemsnt

nelds wzster uszrs in a limited arez on

ge muv net be the ones thai economy would prescribe.

a

mp~i rrigaters o be scattered or checkervoarded sbout among dr

r2 Tiver. zlthough the depth varies with zach percel-
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crosdaning the base of landownership. than it is used toward promoting efficicn.
trsRUIUP use. Lt seems to hark tack to an early age befsre there was woney. on
nilo adminisuration. so econemic and social relatiocns conl? only be expraescsd
~tenant to land.

sne marxet pracs system seeks Uo harwonize distributive eguity with
zilocative efficiency. If acknowledges =nd accentuates the natural advaniagss
ol csniral lands, by gradvating rates in thelr favor. It compensates by grad-
Lating ac valorem land taxes the cther way. As to water itself. it sreates nc
rriviieged class of water licensees, But collects the remtal valve of water fo
s2ln ralieve the gensral fexpayer.

Is any of thet schome practicable in ithis society? &s a laymun I have
aocerved that the law evolves with changing times. Xiparians in Jaliforniu
eve originaliy subjscl Yo no censtrzing on use; thenm to baneficial usey then
e Irasonable use Could not the next sieT be "ecopunic use?” Joulsd not =oonomis
W2 Ln some sircumstunces. bhe the test of whut is veasonzatls? I will leave ifrox
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